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Executive Summary 

This tax alert summarizes the  recent 

significant ruling of the Supreme Court 

(SC) in the case of Vodafone 

International Holdings BV (the 

Taxpayer)1, on an issue whether the 

Taxpayer was required to withhold tax 

under section 195 of the Act from the 

consideration paid by it to Hutchison Group 

(HG) for acquiring equity share of HG 

entity CGP Investments (Holdings) Ltd. 

(CGP) incorporated in Cayman Island, on 

the basis that capital gain accruing to HG 

on the transfer of CGP share was 

chargeable to tax in India and 

consequently whether the Taxpayer was 

liable to tax in India in respect of the above 

income as a statutory agent of HG 

pursuant to section 163 of the Income Tax 

                                                 
1 Civil Appeal No. 733 of 2012 

Act, 1961 (IT Act)? The HG held equity 

interest in the Hutchison Essar Ltd. (HEL) 

through  multilayer subsidiaries structure 

with CGP as holding company. It accepted 

Taxpayer’s offer to acquire the equity 

interest by transfer of CGP share in its 

favour for consideration of US $11 billion. 

Since the transfer of share had the 

implications of Foreign Direct Investment 

(FDI) in India, the Taxpayer obtained 

permission of the Reserve Bank of India 

(RBI) and Foreign Investment Promotion 

Board (FIPB). For the effective transfer of 

the share, the parties executed Share 

Purchase Agreement (SPA) which laid down 

modalities for effective transition of 

business interest of HG to the Taxpayer. 

The Tax Authorities were of the view that 

since the CGP share represented the 

business interest of the HG in the Indian 

company HEL, the gain arising on transfer 

of CGP share was an indirect transfer of 

capital asset situated in India resulting into 

income which is construed to have accrued 

or arised in India pursuant to section 

9(1)(i) of the IT Act, taxable as capital 

gains. The Tax Authorities also contended 

that the holding company CGP was a shell 

company, interposed in the structure for 

the avoidance of tax and therefore, in 

substance, the capital gains accrued in 

India on the transfer of business interest of 

HG which was a capital asset situated in 

India whose transfer resulted into accrual 

of capital gains in India. In the first round 

of litigation, the Bombay High Court (HC) 

held that the entire transfer of rights were 

not consummated by transfer of CGP share 

alone, some of the rights that were 

transferred through SPA or otherwise than 
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through transfer of CGP share were the 

instances of transfer of properties situated 

in India. Accordingly, the gain should be 

split into the consideration attributable to 

the transfer of CGP share which shall not 

be taxable in India and the consideration 

attributable to the transfer of the 

remaining rights shall be liable to capital 

gains. The quantification of the gains 

attributable to the respective rights was 

left to the Tax Department.  

The Taxpayer challenged the verdict of the 

HC before the SC. The Taxpayer contended 

that in law, all the rights stood transferred 

to the Taxpayer upon transfer of CGP share 

and that the SPA was only a supplemental 

to the smooth transition of the business 

from HG to the Taxpayer, there were no 

separate rights transferred de hors the CGP 

share. The SC opined that HG’s holding 

company structure of ownership of the 

equity interest in HEL was in place for long 

period of time, justifiable for commercial 

purpose in line with the normal practice 

followed by multinational companies in 

respect of their global business. The share 

held by CGP was not an artificial device 

created for tax avoidance. Hence, the 

transaction had to be “looked at” in its 

legal form as opposed to its substance 

unearthed by lifting the corporate veil. 

Rejecting the Tax Department’s argument 

that section 9 of the IT Act has inbuilt “look 

through” provision, the court held that 

there was no scope for interpreting the 

existing provisions of section 9 to extend 

its scope to embrace capital gain arising 

from any indirect transfer of capital asset 

situated in India. Setting aside the HC 

ruling which adopted dissecting approach 

to tax the capital gain, the Court held that 

regardless of SPA and other 

documentations, the entire rights of HG 

were transferred to the Taxpayer by 

transfer of CGP share itself. The Court also 

held that share of a company is situated at 

a place where its registered office is, which 

in this case is Cayman Islands. The subject 

matter of transfer being a property situated 

outside India, no capital gain arised to the 

transferor HG and therefore, the Taxpayer 

was not required to withhold tax pursuant 

to section 195 of the Act, and that the 

Taxpayer cannot be held liable to tax as a 

representative assessee of HG.  

 

 

 

Background 

• In the case of a non resident (NR), any 

income which is received in India or 

which accrues or arise in India or which 

is deemed to accrue or arise in India as 

specified in Section 9 of the IT Act, is 

the income that can be taxed in India. 

Alternatively stated, a NR is not liable 

to tax in India unless income is 

received by him in India or the income 

is effectively connected with the source 

of income in India or the asset in India 

or where income arises upon transfer of 

any asset situated in India. To ensure 

the effective collection of taxes from a 

NR, it is provided under section 195 of 

the Act that in every case where any 

money is remitted to the NR is 

embedded with income taxable in India, 

the payer must withhold tax, failing 

which the payer himself will have to 

deposit the tax. It is also provided in 

the Act that any person who has a 

presence in India through whom the NR 

has received his income shall be 

construed as agent of the NR liable to 

tax in respect of the income of the NR 

in the same manner and to the same 

extent as the NR himself. In the facts of 
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this case, HG, a Hongkong resident 

business conglomerate, globally 

engaged in telecom business, acquired 

equity interest in the Indian company 

HEL, the other stakeholders being Essar 

Group of India and other Indian 

promoters. The equity interest was held 

by HG through the structure of 

multilayer subsidiary companies 

(including the Mauritius entities) 

incorporated outside India. 

Subsequently, it consolidated its 

holding through business restructuring 

which inter alia included the indirect 

holding of shares of HEL by holding 

company CGP, a limited liability 

company, incorporated in Cayman 

Islands, an investor friendly tax 

efficient jurisdiction. This restructuring 

was done some time after the 

acquisition of equity interest in HEL and 

much before it divested its holding in 

favour of the Taxpayer (a tax resident 

of Netherlands) by transfer of CGP 

share, accompanied by SPA and other 

documentations. Upon inquiry by the 

Indian Tax Authorities to verify the 

probable tax implications, initially the 

Taxpayer refused to divulge the 

information and documents, taking the 

position that the transaction which was 

wholly consummated outside India 

between two NRs was beyond the 

jurisdiction of inquiry by the Indian Tax 

Authorities. In a writ petition before the 

Bombay HC, it was held that the Indian 

Tax Authorities have right to make 

preliminary inquiries and verify 

documents to satisfy whether it has any 

jurisdiction over the taxation of the 

transaction. The Tax Authorities, after 

giving opportunity to the Taxpayer, 

passed an order to the effect that the 

capital gain arising on transfer of the 

share of CGP, which represented the 

underlying assets in India, was taxable 

in India. The Taxpayer challenged the 

order before the HC which held that the 

entire transfer of equity interest of HG 

was not consummated by the transfer 

of CGP share, that the consideration 

attributable to the transfer of the other 

rights by the SPA and other documents 

resulted into accrual of capital gains 

income in India upon the transfer of the 

properties (i.e. the other rights) 

situated in India. The HC directed the 

Tax Department to compute the capital 

gains chargeable to tax in India after 

splitting the consideration in two parts. 

The Taxpayer challenged the HC ruling 

before the SC. 

 

Tax Authority’s contentions 

• The CGP share derived its value from 

the valuation of business situated in 

India 

•  The substance of the transaction is the 

transfer of business interest in an 

Indian company HEL, the property 

situated in India. 

• The scope of section 9 of the IT Act 

extends to embrace the income by way 

of capital gains which may accrue or 

arise even when there is indirect 

transfer of capital asset situated in 

India. Thus, the Indian Tax Law has 

built “look through” provision in the 

above section which must be given 

effect to in the instant case. 

• The predominant purpose of introducing 

CGP in the holding structure was to 

avoid tax. CGP was a device without 

substance interposed in the structure 

for tax avoidance which should be 

ignored while determining the effect of 

the transaction. Hence, regardless of 



   PHD 
       The brains you can trust 

Page 4 of 7 

the legal form of the transaction, the 

taxability thereof should be decided on 

looking at its substance viz., the 

transfer of capital asset situated in 

India resulting into accrual or arising of 

income in India 

• Section 195 of the IT Act applies to any 

person who is responsible for making 

payment to a NR. The section 

therefore, is applicable also to a 

transaction between two NRs 

• Alternatively, as held by HC, the gains 

should be split into two parts, one 

attributable to transfer of CGP share 

not liable to tax and the other 

attributable to the transfer of rights 

otherwise than through the transfer of 

the share. 

 

Taxpayer’s contentions 

� CGP was introduced in the structure 

for business purpose with the 

intention to facilitate exit from the 

investment smoothly in future. But 

for the CGP, it would have ended up 

in transfer of shares of multiple 

companies, inviting procedural and 

regulatory hassles delaying the 

process of disinvestment.  

• The CGP, in the holding structure, was 

in place for substantial period of time 

indicating the bonafide business 

purpose as opposed to tax avoidance 

device. 

• The entire rights possessed by HG were 

transferred in favour of the Taxpayer by 

transfer of CGP share, the SPA and 

other documentations were only 

facilitator to consummate the 

transferred rights effectively. 

 

SC ruling  

• The Hutchison structure of indirect 

holding of the shares of HEL through 

holding company and multilayer 

subsidiaries structure was in line with 

the international practice adopted by 

multinationals to manage global 

investments. Such holding structures 

are recognized in corporate as well as 

tax laws 

• The initial burden is on the Revenue to 

establish abuse of the structure in the 

sense of tax avoidance. Lifting of 

corporate veil or substance over form 

principle can be invoked only after it is 

established by the Revenue that the 

transaction is a sham or tax avoidant. 

For example, if a structure is used for 

circular trading or round tripping or to 

pay bribes, then legal form of such 

transactions should be discarded by the 

test of fiscal nullity. Similarly, if it is 

found that a holding structure which 

has no commercial or business 

substance, has been interposed only to 

avoid tax, then by test of fiscal nullity, 

such structure can be discarded. In 

arriving at the decision as to fiscal 

nullity, the transaction should be looked 

at in totality as opposed to dissecting 

approach  

• Applying the above test, strategic FDI 

coming to India, as investment 

destination, should be seen in a holistic 

manner.  

• While evaluating a holding structure as 

to bonafide business purpose, the 

factors to be examined are: 

� duration of time for which the 

structure exists; 

� whether investments is 

participatory;  

� the duration of business operations 

in India; 

� the generation of taxable revenues 

in India and the timing of the exit. 
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• The HG structure, evaluated on the 

above parameters, passes the test of 

not being an artificial device that can be 

ignored as to its legal form to label the 

transaction as sham or just a tax 

avoidant.  

• The scope of section 9 of the Act does 

not embrace in it “look through” 

provision so as to cover in its ambit 

income accruing or arising to a NR 

consequent upon indirect transfer of 

property situated in India. In other 

words, under the aforesaid section, 

capital gains can be charged to a NR 

only in the circumstances where such 

gain arises on direct transfer of capital 

asset situated in India. In the absence 

of such “look through” provision 

(expressly found in the tax laws of 

certain foreign jurisdictions) in the Act; 

the Court cannot read into it to bring 

any transaction in the ambit of income 

tax in India.  

• There is no merit in the argument of 

the Revenue that by virtue of SPA and 

other documentations there was 

extinguishment of rights of HG in 

favour of the Taxpayer which can be 

regarded as transfer of property 

situated in India, for the reason that 

the business of HEL did continue post 

transfer of the CGP share and the 

purpose of SPA was to ensure the 

continuity of the business of HEL. The 

holding structure and the transaction 

having passed the test of not being a 

tax avoidant device or a fiscal nullity, it 

was not open for Revenue to disregard 

the legal form of the transaction, which 

implies that the transaction had to be 

looked at as the transaction of transfer 

of CGP share and not as the transfer of 

various rights embedded into CGP 

share in a dissected manner.  

• The SPA and other documentations 

merely endorsed or recognized the 

rights of HEL transferred in favour of 

the Taxpayer, the purpose being 

facilitating the transfer and ensure 

continuity of the business in the hands 

of Taxpayer, the objective to be 

achieved upon transfer of CGP share  

• Since the transaction was that of 

transfer of CGP share which was 

situated outside India i.e. in Cayman 

Islands where the registered office of 

CGP was located; there was no transfer 

of capital asset situated in India which 

could have tax implications in India.  

• A controlling interest is derived from 

holding of shares; it is not an 

identifiable or a distinct capital asset, 

independent of the holding of shares. 

The rights such as right to vote, 

options, non compete etc. arising to a 

shareholder by virtue of shareholders’ 

agreement are not distinct or de hors  

the holding of shares.  The parties to 

the transaction had not agreed upon 

separate price for the CGP share and 

other rights and entitlements. 

Therefore, the transaction should be 

looked at as one single transaction of 

sale of CGP share as opposed to the HC 

approach of dissecting the gain.  

In a separate concurring ruling, Justice 

Radhakrishnan touch based various legal 

and factual aspect of the case. 

• Despite the fact that FDI coming to 

India through Mauritius route may be 

beneficially owned by resident of third 

country, the tax implications arising in 

respect of FDI in India through 

Mauritian companies will have to be 

ordinarily looked at in its legal form in 

the absence of Limitation Of Benefit 
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(LOB) clause in India Mauritius Tax 

Treaty. However, if a Mauritian 

company is interposed in the holding 

structure as a sham or tax avoidant 

entity without any business or 

commercial substance, particularly at 

the time close to the exit of investment 

and if it is established that the only 

purpose of the transaction is tax 

avoidance, the Tax Authorities may 

disregard such Mauritian structure as 

an artificial device created for tax 

avoidance. In view of the above, there 

is no conflict between SC’s ruling in the 

case of McDowell2 and the ruling in the 

case of Azadi Bachao Andolan3. 

• The HC order should be set aside. The 

Indian Tax Authorities have no 

jurisdiction over the taxation of any 

income arising from the acquisition of 

CGP share by Taxpayer being the 

transaction effected outside India 

between two NRs, in the absence of any 

                                                 
2
 - 154 ITR 148 – which laid down that the legal form 

of the transaction should be ignored in favour of its 

substance where the transaction is based on an 

artificial device for tax avoidance. 

 

3 - 263 ITR 703 – Which upheld the CBDT circular 

that Tax Residency Certificate issued by the Mauritius 

Government is sufficient to grant benefit of the India 

Mauritius Tax Treaty to the NR. 

specific charging provision in the Indian 

Tax Laws. 

Our comments 

• This ruling brings out inadequacy of 

proper taxation framework in India to 

give effect to Government’s intention to 

bring to the taxnet structured  overseas 

transaction which, in substance, is 

effectively connected with the assets or 

properties in India.  

• The ruling is based on specific facts of 

the case which the court has taken into 

account while applying the legal 

principles. Clarifying distinction 

between the tax planning and the tax 

avoidance, it has approved the former 

and rejected the latter. In the context 

of overseas holding structure, there are 

indications of the parameters which 

may help to differentiate the tax 

planning from the tax avoidance.  

• The ruling was influenced by the strong 

facts of commercial purpose of the 

holding structure and evidently long 

duration of the structure before exit. 

• The ruling reiterates that in the 

absence of any specific provision, the 

court may not resort to purposive 

interpretation of the Act to tax any item 

of income, which on a reasonable 

reading of unambiguous language of 

the statute, is outside the ambit of tax. 

• It may not be unreasonable to expect 

incorporation of some of the anti-tax 

avoidance provisions of the proposed 

Direct Tax Code (DTC) in the 

forthcoming Finance Bill 2012, if DTC is 

not to be implemented from the 

scheduled date of 1.4.2012. 
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